A stipulation of facts was filed as well as the Petitioner's motion for
summary judgment. I/ A memorandum in support of the Petitioner's motion was
filed as well as a letter from the Respondent's, representative in rebuttal
to the Petitioner's memorandum.

II.  Violation Charged

Citation No.                               Pate                               30 C.F.R. Standard

162921                                 6/23/78                                          56.9-37

III.  Issues

Two basic issues  are involved  in the  assessment  of a  civil penalty:
(1)  did a violation of  a mandatory safety standard occur,   and  (2) what amount
should be assessed as a penalty if a violation is found   to have  occurred.     In
determining the  amount  of civil penalty that  should be assessed for a viola-
tion,   the law requires  that six factors be considered:     (1)  history of pre-
vious violations;   (2)   appropriateness  of  the  penalty to  the  size of the
operator's  business;   (3) whether  the  operator was  negligent;   (4)   effect  of
the penalty on the operator's ability to continue in business;   (5)  gravity
of  the violation;   and  (6)   the operator's good  faith in attempting rapid
abatement  of  the violation.

IV.    Opinion and Findings of Fact

A.     Stipulation and Findings of Fact

The stipulation provided,   in part,   as  follows:

The parties stipulate and agree  that  the  following docu-
ments and  statements constitute all factual  evidence  in this
case.

1.    Copy of Citation No.   162921.

2.    Copy of Penalty Assessment.
I         3.     Accident  report,

4.     Conference worksheet which reflects violation,   size
of mine and  previous history.

T7The Petitioner1s motion for summary judgment stated,   in part,  as follows:
"Comes now the Secretary and moves   the  court for summary  judgment  in

favor of  petitioner and  against  respondent  affirming citation #16 2921 and

proposed penalty of $1,000,00.

"In support of said motion complainant would  show  the court  that no

genuine issue exists as  to any material  fact,   and  that   complainant  is

entitled  to judgment as a matter of law."o. 624051.
